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CODE OF JUSTINIAN (529-534)! 


The Codex Justinianus, or Code of Justinian, is a collection of Roman laws and legal principles 
enacted by the Roman Emperor Justinian. The first edition was published in the year 529 but, 
due to conflicting opinions from other scholars, changes were required, and the final edition 
was published in the year 534. Justinian issued the code in order to update the Roman legal 
system. 

The Code of Justinian was the first part of the Corpus Juris Civilis (“Body of Civil Law”), 
which is the complete set of legal documents issued by Justinian. The Code itself discusses 
different categories of laws, the process of implementing law, the people who have jurisdiction 
to enact and enforce laws, the rights of people (both free and slave), marriage laws, adoption 
laws, laws of inheritance, laws against crime, and laws regarding the rules of transactions. 
The Code draws influence from Greek law, showing Justinian’s open-mindedness. The 
following passage deals with the laws of people and marriage. 

For a complete copy of the text, click here. 


THE INSTITUTES OF JUSTINIAN 
527-567 A.D. 


BOOK I. OF PERSONS 
I. JUSTICE AND LAW 


JUSTICE is the constant and perpetual wish to render every one his due. 

1. Jurisprudence is the knowledge of things divine and human; the science of the just 
and the unjust. 

2. Having explained these general terms, we think we shall commence our 
exposition of the law of the Roman people most advantageously, if we pursue at first a plain 
and easy path, and then proceed to explain particular details with the utmost care and 
exactness. For, if at the outset we overload the mind of the student, while yet new to the 
subject and unable to bear much, with a multitude and variety of topics, one of two things 
will happen—we shall either cause him wholly to abandon his studies, or, after great toil, 
and often after great distrust to himself (the most frequent stumbling block in the way of 
youth), we shall at last conduct him to the point, to which, if he had been led by an easier 
road, he might, without great labor, and without any distrust of his own powers, have been 
sooner conducted. 

3. The maxims of law are these: to live honestly, to hurt no one, to give every one his 
due. 

4. The study of law is divided into two branches; that of public and that of private 
law. Public law regards the government of the Roman empire; private law, the interest of 


1 Oliver J. Thatcher, ed., The Library of Original Sources, vol. 3: The Roman World (Milwaukee: University 
Research Extension Co., 1907), 100, 103-9. 


the individuals. We are now to treat of the latter, which is composed of three elements, and 
consists of precepts belonging to the natural law, to the law of nations, and to the civil law. 


Il. THE LAW OF PERSONS 


All our law relates either to persons, or to things, or to actions. Let us first speak of persons; 
as it is of little purpose to know the law, if we do not know the persons for whose sake the 
law was made. The chief division in the rights of persons is this: men are all either free or 
slaves. 

1. Freedom, from which men are said to be free, is the natural power of doing what 
we each please, unless prevented by force or by law. 

2. Slavery is an institution of the law of nations, by which one man is made the 
property of another, contrary to natural right. 

3. Slaves are denominated servi, because generals order their captives to be sold, 
and thus preserve them, and do not put them to death. Slaves are also called mancipia, 
because they are taken from the enemy by the strong hand. 

4. Slaves either are born or become so. They are born so when their mother is a 
slave; they become so either by the law of nations, that is, by captivity, or by the civil law, as 
when a free person, above the age of twenty, suffers himself to be sold, that he may share 
the price given for him. 

5. In the condition of slaves there is no distinction; but there are many distinctions 
among free persons; for they are either born free, or have been set free. 


IV. DE INGENUIS 


A person is ingenuus? who is free from the moment of his birth, by being born in 
matrimony, of parents who have been either both born free, or both made free, or one of 
whom has been born and the other made free; and when the mother is free, and the father 
a slave, the child nevertheless is born free; just as he is if his mother is free, and it is 
uncertain who is his father; for he had then no legal father. And it is sufficient if the mother 
is free at the time of the birth, although a slave when she conceived; and on the other hand, 
if she be free when she conceives, and is a slave when she gives birth to her child, yet the 
child is held to be born free; for the misfortune of the mother ought not to prejudice her 
unborn infant. The question hence arose, if a female slave with child is made free, but again 
becomes a slave before the child is born, whether the child is born free or a slave? 
Marcellus thinks it is born free, for it is sufficient for the unborn child, if the mother has 
been free, although only in the intermediate time; and this is true. 

1. When a man has been born free he does not cease to be ingenuus, because he has 
been in the position of a slave, and has subsequently been enfranchised; for it has been 
often settled that enfranchisement does not prejudice the rights of birth. 


2 Roman legal term for a man who was born free. 


V. FREEDMEN 


Freedmen are those who have been manumitted from just servitude. Manumission is the 
process of freeing from “the hand.” For while any one is in slavery, he is under “the hand” 
and power of another, but by manumission he is freed from this power. This institution 
took its rise from the law of nations; for by the law of nature all men were born free; and 
manumission was not heard of, as slavery was unknown. But when slavery came in by the 
law of nations, the boon of manumission followed. And whereas all were denominated by 
the one natural name of “men,” the law of nations introduced a division into three kinds of 
men, namely, freemen, and in opposition to them, slaves; and thirdly, freedmen who had 
ceased to be slaves. 

1. Manumission is effected in various ways; either in the face of the Church, 
according to the imperial constitutiones%, or by vindicta‘, or in the presence of friends, or by 
letter, or by testament, or by any other expression of a man's last will. And a slave may also 
gain his freedom in many other ways, introduced by the constitutiones of former emperors, 
and by our own. 

2. Slaves may be manumitted by their masters at any time; even when the 
magistrate is only passing along, as when a praetor, or praeses*, or proconsul is going to the 
baths, or the theater. 

3. Freedmen were formerly divided into three classes. For those who were 
manumitted sometimes obtained a complete liberty, and became Roman citizens; 
sometimes a less complete, and became Latini under the /ex® Julia Norbana; and sometimes 
a liberty still inferior, and became dedititii’, by the lex Aelia Sentia. But this lowest class, 
that of the dedititii, has long disappeared, and the title of Latinus become rare; and so in our 
benevolence, which leads us to complete and improve everything, we have introduced a 
great reform by two constitutiones, which re-established the ancient usage; for in the 
infancy of the state there was but one liberty, the same for the enfranchised slave as for the 
person who manumitted him; excepting, indeed, that the person manumitted was freeborn. 
We have abolished the class of dedititii by a constitutio published among our decisions, by 
which, at the suggestion of the eminent Tribonian, quaestor, we have put an end to 
difficulties arising from the ancient law. We have also, at his suggestion, done away with 
the Latini Juniani, and everything relating to them, by another constitutio, one of the most 
remarkable of our imperial constitutiones. We have made all freedmen whatsoever Roman 
citizens, without any distinction as to the age of the slave, or the interest of the 
manumittor®, or the mode of manumission. We have also introduced many new methods by 
which slaves may become Roman citizens, the only kind of liberty that now exists. 


3 Enactments or legislation issued by the ancient Roman emperor. 

4 A ceremonial staff used in freeing from slavehood. 

> Provincial governor. 

6 Latin word for law. 

7 A class of freedmen who were neither considered slaves nor citizens. They did not have Latini status either 
(no Latin rights). 

8 One who carries out manumission or the freeing of the slave. 


VIII. THOSE NOT INDEPENDENT 


We now come to another division relative to the rights of persons; for some persons are 
independent, some are subject to the power of others. Of those, again, who are subject to 
others, some are in the power of parents, others in that of masters. Let us first treat of those 
who are subject to others; for, when we have ascertained who these are, we shall at the 
same time discover who are independent. And first let us consider those who are in the 
power of masters. 

1. Slaves are in the power of masters, a power derived from the law of nations: for 
among all nations it may be remarked that masters have the power of life and death over 
their slaves, and that everything acquired by the slave is acquired for the master. 

2. But at the present day none of our subjects may use unrestrained violence 
towards their slaves, except for a reason recognized by law. For, by a constitution of the 
Emperor Antoninus Pius, he who without any reason kills his own slave is to be punished 
equally with one who has killed the slave of another. The excessive severity of masters is 
also restrained by another constitution of the same emperor. For, when consulted by 
certain governors of provinces on the subject of slaves, who fly for sanctuary either to 
temples, or to the statues of the emperors, he decided that if the severity of masters should 
appear excessive, they might be compelled to make sale of their slaves upon equitable 
terms, so that the masters might receive the value; and this was a very wise decision, as it 
concerns the public good, that no one should misuse his own property. The following are 
the terms of this rescript of Antoninus, which was sent to Laelius Marcianus: The power of 
masters over their slaves ought to be preserved unimpaired, nor ought any man to be 
deprived of his just right. But it is for the interest of all masters themselves, that relief 
prayed on good grounds against cruelty, the denial of sustenance, or any other intolerable 
injury, should not be refused. Examine, therefore, into the complaints of the slaves who 
have fled from the house of Julius Sabinus, and taken refuge at the statue of the emperor; 
and, if you find that they have been too harshly treated, or wantonly disgraced, order them 
to be sold, so that they may not fall again under the power of their master; and, if Sabinus 
attempt to evade my constitution, I would have him know, that I shall severely punish his 
disobedience. 


IX. THE POWER OF PARENTS 


Our children, begotten in lawful marriage, are in our power. 

1. Marriage, or matrimony, is a binding together of a man and woman to live in an 
indivisible union. 

2. The power which we have over our children is peculiar to the citizens of Rome; 
for no other people have a power over their children, such as we have over ours. 

3. The child born to you and your wife is in your power. And so is the child born to 
your son of his wife, that is, your grandson or granddaughter; so are your great- 
grandchildren, and all your other descendants. But a child born of your daughter is not in 
your power, but in the power of its own father. 


X. MARRIAGE 


Roman citizens are bound together in lawful matrimony when they are united according to 
law, the males having attained the age of puberty, and the females a marriageable age, 
whether they are fathers or sons of a family; but, of the latter, they must first obtain the 
consent of their parents, in whose power they are. For both natural reason and the law 
require this consent; so much so, indeed, that it ought to precede the marriage. Hence the 
question has arisen, whether the daughter of a madman could be married, or his son 
marry? And as opinions were divided as to the son, we decided that as the daughter of a 
madman might, so may the son of a madman marry without the intervention of the father, 
according to the mode established by our constitution. 

1. We may not marry every woman without distinction; for with some, marriage is 
forbidden. Marriage cannot be contracted between persons standing to each other in the 
relation of ascendant and descendant, as between a father and daughter, a grandfather and 
his granddaughter, a mother and her son, a grandmother and her grandson; and so on, ad 
infinitum. And, if such persons unite together, they only contract a criminal and incestuous 
marriage; so much so, that ascendants and descendants, who are only so by adoption, 
cannot intermarry; and even after the adoption is dissolved, the prohibition remains. You 
cannot, therefore, marry a woman who has been either your daughter or granddaughter by 
adoption, although you may have emancipated her. 

2. There are also restrictions, though not so extensive, on marriage between 
collateral relations. A brother and sister are forbidden to marry, whether they are the 
children of the same father and mother, or of one of the two only. And, if a woman becomes 
your sister by adoption, you certainly cannot marry; but, if the adoption is destroyed by 
emancipation, you may marry her; as you may also, if you yourself are emancipated. Hence 
it follows, that if a man would adopt his son-in-law, he ought first to emancipate his 
daughter; and if he would adopt his daughter-in-law, he ought previously to emancipate his 
son. 

3. A man may not marry the daughter of a brother, or a sister, nor the 
granddaughter, although she is in the fourth degree. For when we may not marry the 
daughter of any person, neither may we marry the granddaughter. But there does not 
appear to be any impediment to marrying the daughter of a woman whom your father has 
adopted; for she is no relation to you, either by natural or civil law. 

4. The children of two brothers or two sisters, or of a brother and sister, may marry 
together. 

5. So, too, a man may not marry his paternal aunt, even though she be so only by 
adoption; nor his maternal aunt; because they are regarded in the light of ascendants. For 
the same reason, no person may marry his great-aunt, either paternal or maternal. 

6. There are, too, other marriages from which we must abstain, from regard to the 
ties created by marriage; for example, a man may not marry his wife's daughter, or his 
son's wife, for they are both in the place of daughters to him; and this must be understood 
to mean those who have been our stepdaughters or daughters-in-law; for if a woman is still 
your daughter-in-law, that is if she is still married to your son, you cannot marry her for 
another reason, as she cannot be the wife of two persons at once. And if your step- 
daughter, that is, if her mother is still married to you, you cannot marry her, because a 
person cannot have two wives at the same time. 


7. Again, a man is forbidden to marry his wife's mother, and his father's wife, 
because they hold the place of mothers to him; a prohibition which can only operate when 
the affinity is dissolved; for if your step-mother is still your step-mother, that is, if she is 
still married to your father, she would be prohibited from marrying you by the common 
rule of law, which forbids a woman to have two husbands at the same time. So if your wife's 
mother is still your wife's mother, that is, if her daughter is still married to you, you cannot 
marry her, because you cannot have two wives at the same time. 

8. The son of a husband by a former wife, and the daughter of a wife by a former 
husband, or the daughter of a husband by a former wife, and the son of a wife by a former 
husband, may lawfully contract marriage, even though they have a brother or sister born of 
the second marriage. 

9. The daughter of a divorced wife by a second husband is not your step-daughter; 
and yet Julian says we ought to abstain from such a marriage. For the betrothed wife of a 
son is not your daughter-in-law; nor your betrothed wife your son's step-mother; and yet it 
is more decent and more in accordance with law to abstain from such marriage. 

10. It is certain that the relationship of slaves is an impediment to marriage, even if 
the father and daughter or brother and sister, as the case may be, have been enfranchised. 

11. There are other persons also, between whom marriage is prohibited for 
different reasons, which we have permitted to be enumerated in the books of the Digests or 
Pandects, collected from the old law. 

12. If persons unite themselves in contravention of the rules thus laid down, there is 
no husband or wife, no nuptials, no marriage, nor marriage portion, and the children born 
in such a connection are not in the power of the father. For, with regard to the power of a 
father, they are in the position of children conceived in prostitution, who are looked upon 
as having no father, because it is uncertain who he is; and are therefore called spurii, either 
from a Greek word sporadan, meaning “at hazard,” or as being sine patre, without a father. 
On the dissolution of such a connection there can be no claim made for the demand of a 
marriage portion. Persons who contract prohibited marriages are liable also to further 
penalties set forth in our imperial constitutions. 

13. It sometimes happens that children who at their birth were not in the power of 
their father are brought under it afterwards. Such is the case of a natural son, who is given 
to the curia, and then becomes subject to his father's power. Again, a child born of a free 
woman, with whom marriage was not prohibited by any law, but with whom the father 
only cohabited, will likewise become subject to the power of his father if at any time 
afterwards instruments of dowry are drawn up according to the provisions of 
our constitution. And this constitution confers the same benefits on any children who may 
be subsequently born of the same marriage. 


